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KENNETH L. ROTHEY IIL}LO
Attorney fg.  Co-Op l , t in ing
942  Easr  lL4S Sou th ,  Su i I "  l 0g
Midva le ,  Utah  94041 '
Te lephone :  (801 )  566-  lO43

IN THE SEVENTH DISTRICT COURT

___________lI_1I3_:g* EMERY couNTy, STATE OF UTAH
- - - - - - - - O O O -  - - -  - - - - - - - - - - - - - - - - _ _ _

CO-OP MINING COMPANY, :

Pe t i  t ioner/Appel1an r :  PETITION FOR REVIEW
V 8 o

DIVISION OF OIL,  GAS AND
I-{INING,

Respondent .

cQt lEs  No l {  rhe  per  i  r i oner ,  by  and  rh rough  l te
at torney,  Kenneth L.  Rothey,  and hereby pet i t ions th ls  court

as  foL lows:

l .  Th ie  cour t  has  ju r isd ic t ion  over  the  pe t l t toner

and the resPondent  by v i r tue of  the provis lons of  Utah Code

Annoteted $40-10 -ZZ(f) .

2 .  Venue  l i es  in  th i s  D is t r i c t  Cour t  fo r  the

reason  tha t  co -op  M in  ing  coupany 's  Bear  canyon  Mlne  ie

el tuated ln Enery County.

3 .  on  o r  abou t  the  3 rs  t  day  o f  Ju ly ,  r9g4 ,

responden t  th rough  l t s  rev iew board  en te red  an  o rder

susPend tng the oPerat ion s of pe t i  t  ioner's Bear Canyon M lne.

A  copy  o f  sa ld  o rder  and  rhe  F ind ings  o f  Fac t  and

Conc lus lons  o f  Law per ta ln lng  there to  a re  a tcached  here to

and lncorporated hereln.
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4.  Satd  order  i s  in  v io la t ion  o f  the  prov is lons  o f

U ta .h  Code  Anno ta ted  S40-8 -L6(2 ) (a ) ,  (b ) ,  and  (c ) .

5 .  Th is  cour t  has  appe l la te  ju r isd ic t ion  to  rev iew

sa ld  o rder  by  v t r tue  o f  the  p rov is  ions  o f  A r t i c le  V I I I ,

Sec t lon  7  o f  the  Utah  Const i tu t ion ,  and to  a f f i rm,  reverse ,

or  uod l fy  sa id  o rder  cons iscent  w i th  the  prov is ions  o f  the

app l l cab le  I  ta tu tes  o f  the  S  ta te  o f  U tah  as  Dore

par t l cu la r ly  se t  fo r th  in  the  Utah  Ru les  o f  C iv i l  Procedure ,

Rule 62(e) .

6 .  Pe t l t l oner ' s  Bear  Canyon  Mine  i s  p resen t l y

opera t lng  under  a  va l td  and ex is t ing  ln te r ln  permi t  g ran ted

to l t  by the Div is ion of  Oi l ,  Gas and Minlng on or  about  the

18 th  day  o f  June ,  I980 .

7 .  Pe t t t i on 's  u tne  l s  no t  ln  v io la t ion  o f  any  o f

the  prov ls ione or  cond i t ions  o f  sa id  ln te r iu  permi t .

8.  The suspens ion of  peCi t loner 's  m in lng operat lon

w111 cause  the  pe t l t l oner  to  su f fe r  i r reparab le  ln ju ry  ln

the f ol lowlng part lculars :

B.  Suspenston of  a standard room and pi l lar  u ln lng

opera t lon  fo r  tnde f ln i te  per lods  o f  t l roe ,  subs tan t la l l y

lnc reased  r leke  to  11 fe  and  p roper ty  and  subs tan t ta l l y

inc reased  r l sk  o f  Ber ious  bod i l y  ln ju ry  to  Pe t i t l oner '8

enployeeo in the malntenance of  the statue quo.
'  

b .  Suspene lon  wou ld  resu l t  l n  the  te r lu  lna t lon  o f

a l l  o f  pe t t t loner 's  enp loyees  ( ln  excess  o f  30)  whtch  wou ld

have an lnnedlate,  Eater la l ,  and i r reparable inpact  uPon the

econou lc  v iab l l t t y  o f  pe t l t l oner 'B  opera t ton  exPoa lng
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Pet l t toner  to  the  loss  o f  use  o f  the  ta len ts  and  ab i l i t l es

o f .  ea id  enp loyees .

c .  An  lnde f in i te  suspens ion  o f  pe t l t l oner tg

operat lon would resul t  in  an i r revocable loss of  some or  a l l

o f  Pet l t loner 'e  cuotomers  s  ince  pe t t t ioner  wou ld  no  longer

be ab le  to  supp ly  l t s  cus tomers  w i th  pe t i t ioner 's  p roduc ts .

9.  Unless the order of  the board of  the Dlv lson of

O11,  Gas  and  I ' l l n tng  i s  inmed ia te ly  suspended  dur lng  the

Pendancy  o f  an  appea l  as  p rov lded  in  accordance  w l th  the

s ta tu tee  o f  the  S ta te  o f  U tah  and  the  Ru les  o f  C iv t l

Procedure , Lrreparable in j  ury wi 11 resul, t  to the pe t 1t loner .

WHEREFORE pet ic loner prays as fo l lows:

1.  For an order of  th is  court  suspendlng the order

o f  the  board  o f  the  D lv i s  ion  o f  O i l ,  Gae  and  Min tng  o f  the
j

Department of  Natural  Resources of  the State of  Utah durtng

the pendancy of  th is  rev iew.

2 .  For  an  o rder  o f  th l s  cour t  d i rec t lng  the

secre tary  o f  the  D lv ts ion  o f  O11,  Gas and Min ing  to  compl le

a  t ranBcr lp t  o f  the  p roceed ings  be fo re  the  board  ln

conneet lon wl th eald order,  and to t ransni t  the satre a long

wt th  a l l  exh ib t te ,  pe t i t lons ,  responses  and o ther  p lead lngs

ln  th l s  mat te r  to  th l s  cour t  w i th in  the  t iue  Epec l f l ed  ln

the Utah Rulee of  Clv i l  Procedure as they re late to appeale

to the Suprene Court.

3 .  For  an  o rder  o f  th l s  cour t  ee  tab l  l sh lng  a

hear lng  fo r  the  purpose  o f  des lgna t lng  da tes  and  t lmeg

cer ta ln  when pe t t t loner  shou ld  f i le  l t s  b r le f  ln  connect lon
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wi th  t h i s  aPPea l ,  and  when  responden r  shou ld  f i l e  i t s

response  i n  connec t i on  w i t h  t h i s  appea l .

4 .  Fo r  such  o the r  r e l  i e f  as  t h i s  appe l l a te  cou r t

Day  deem jus t  and  equ i tab le  i n  t he  p ren i ses .

DATED th ls JL day of  July,  1994.

.  Rothey
A t torney fo r  Pe t lE loner
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DEPART}IENT OF NATURAL

IN AlgD FOR THE STATE
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DMSION OF OIL, GAS AltD I.{rNINcr t
PETITIONER

vs.

co-oP MINING COI'{PANy, RESPONDENT

RESOURCES
Otr' UTAH

ORDER

DOCKET NO. 84-040
cAUsE No. ecr/ors/ozs

o3
BEFORE THE BOARD OF OIL, GAS AIID }IINING

- - -OOOOO---

f t r is matter came before the Board on July 26 and 27,
1984 in the Auditor iun of  the Department of  Natural  Resourcee,
1636 l t leEt North Tenple,  SaIt  Lake City,  Utah.

The f"ol lowing Board members were present and part ic i -
pated at the hearingg

Gregory  P.  Wi l I ians,  Chai rnan
.fohn M. Garr
Ctrar les R. Henderson
Richard B. Larson
Constance K. Lundberg

Pet i t ioner ,  D iv is  ion o f  Oi l ,  Gas and l { i .n ing,  i r " "
represented by Barbara W. Roberts,  Esq. ,  .  Assistant Attorney
General . Respondent, Co-op Flining Conpany was represented by
Kenneth Rothey and CarI Kingston.

Hear ings were he ld ,  tes t imony and o ther  ev idence
presented,  the Div is ion f i les  in  th is  mat ter  were in t roduced,
and a memorandum of law in support  of  the posi t ion of  the
Div is ion regard ing burden o f  proof  was presented.

FINDINGS OF FACT A}ID CONCLUSIONS OF LAW

The Board,  hav ing cons idered the tes t inony and ev i -
dence adduced, now makes and enters the fol lowing Findings of
Fact and Conclusions of  Law:

l .  Due and regu lar  not ice  o f  the t ine,  P laqe and
purpose o f  the hear ing wis  g iven to  a l l  in terested Par t iee in
Ltre- form and nanner and within the t i rne required by law and the
ru les  and regu la t ions o f  the Board.

2 .  Ttre Board has jur i  sd i  ct  ion over the matter
covered by th is  pet  i t  ion  and over  a l l  Par t  ies  in terested
there in ,  ana hae j , r t i sd ic t ion to  make and promulgate  the Order

here inaf ter  set  fo r th .
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3 .  l t re  requ i rements  o f  T i  t Ie  40 ,  Ct rapter  I  o f  the

Utah Code Annotated (as anended) have been superseded by the
Prov is ions o f  T i t le  4O,  Chapter  10 o f  the Utah Code annota ted
(as anended)  to  the extent  that  4O-8 a l lowed coa l  min ing to
proceed pursuant  to  an .approved Not ice  o f  In tent  to  Mine.
spec i  f  i ca l ly ,  $40-10-9 (  r  )  ,  u tah code Arrnota ted (  as  anended )
proh ibi  t ,s any per son f  rom engag ing i  n sur f  ace coal  nining
opera t i ons  w i  t hou t  f i r s t  ob ta in ing  a  pe rn i  t  f r on  the  d i v ie ion
pursuant  to  an approved min ing and rec lamat ion progran.

4. Co-op Mining Cornpany is engaging
u r i n i ng  ope ra t i ons  as  de f i ned  i n  $40 -10 -3 ( rg t .

5.  Co-op Mining Conpany does not
obta ined pursuant  to  u tah 's  approved n in ing
Program.

in  su r face  coa l

have a  pern i t
and rec lanat ion

6.  Co-op l { in ing Courpany 's  in ter im pern i t  i s  iseued
adninistrat ively to al low Co-op l r l in ing Conpany to seeure a
pern i t  in  a  t ine ly  nanner  w i thout  cessat ion o f  n in ing op€rd-
t i ons .  Such  an  i n te r im  pe rn i t  i s  cond i t i oned  upon  d i l i gen t
e f fo r t s  t o  secu re  suc l r  a  pe rn i t ,  i nc lud ing  the  f i f i ng  o f  a
" t imely and conplete appl icat ion f or a perrni t under the perma-
nen t  regu la to ry  p rog ran"  as  requ i red  by  uMc  77L .13 (b ) .

1 .  Such d i l igent  e f for ts  are  not  denonst ra ted by the
record. Co-op I ' l in ing Cornpany has fai led to f i le a t inely and
conplete aPpt icat ion for a permit  under the pernanent regula-
tory  Program.  As set  for t t r  in  f  ind ings 8-14 o f  th is  Order ,
Co-op Mining Conpany has fai led to meet the reguiremente.,  of
Chapter 40-10 or the regulat ions promulgated thereunder over a
Per iod o f  Dore than f ive  years  s inCe the Act  becane e f fec t ive .

I  .  Co-op Dl in ing Company has f  a i  led to provide the
e i te-spec i f  i c  around water /aq, r i  f  e r  in fornat ion regu i red by
$40- tO-10 (2 ) (c )  and  U I ' {C  ?83 .15 .  Tes t i nony  g i ven  by  Co-op
I't ining Company at the hear ing i.ndicates that Co-op lt l ining
Conpany does not have such informat ion and has nade no efforts
to  secu re  euch  i n fo ru ra t i on  s ince  the  D iv i s ion  f i r s t  no t i f i ed  i t
t ha t  i t s  app l i ca t i on  was  i neomp le te .  $40 -10 -10 (2 )  ( c )  s ta tes
"Tt re  pern i t  sha l l  not  be approved unt i l  th is  in fornat ion is
avai lable and is incorporated into the appl i .cat ion. "

9 .  Co-op l l in ing Conpany has f  a i  led to Provide "an
accurate nap or ptan t  c leir ly 

" f ror ing 
the land to be af  f  ected

as o f  the date  o f  the app l ica t ion,  the area o f  land wi th in  the
perni t  area upon which the appl icant has the legal  r ight to
enter  and commence sur face n in ing"  as  requ i red by 4O- fO- lO
(2 ) (b )  and  U t {c  783 .24 .  Tes t i nony  g i ven  by  Co-op  M in ing  Conpany
clear ly demonstrates that mapl submi t led by Co-op l l l t  ing
Cornpany are inconplete and conlradictory.  l loreover,  test inony
g iven by Co-op Min ing Corrpany ind i .ca tes  that  i t  ie  cur rent ly
n in ing outs ide o f  the area sought  to  be pern i t ted by  i te

-2-
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aPPl ica t ion and that  in format ion submi t ted by Co-op Min ing
company as to  the sequence o f  n in ing is  incor rec t .

10. Co-op Mining Courpany has f  a i  led to provide naps
and p lans that  show the locat ion and extent  o f  known undei -
ground mines wi th in  the proposed mine p lan and ad jacent  areas
as required by UMC 783 .24. Test i rnony 6V Co-op I ' { i ; ing Conpany
demonstrates that Co-op Mining Conpany knew that infornat ion
was not  par t  o f  the app l ica t ion for  the Bear  Canyon t r t ine .  Such
test inony ind icates  that  the on ly  o ther  mine i ;  the area hras
also owned by Co-op I ' t in ing Company and that the required infor-
mat ion was read i ly  ava lab le  to  i t ;

I I .  Co-op Ft in ing Conpany has fai led to provide infor-
ma t ion  aa  to  sou rce  o r  resu l t s  o f  ana ly t i ca l  da t i  f o r  au i tab le
topso i l  subst i tu te  mater ia l  needed for  rec lamat ion as regu i red
by  UMC 784 .13 (b ) (4 ) .  Tes t i nony  o f  Co-op  M in ing  Conpany  denon-
s t ra tes  that  some of  th is  in fornat ion was ava i lab le  but  wa6 not
prov ided to  the Div is ion and that  some of  the in fornat ion was
not  ava i lab le  unt i l  a f ter  the cut -o f f  date  for  the record o f
th is  case s t iputa ted to  by  the par t ies .

12 .  Co-op l l in ing Conpany has f  a i  led to provide inf  or-
mat ion on aqu i fers  and areas tor -  the recharge o f  aqu i fers  and
other underground waters or an assessment of  the potent iat
subsidence danage or dinuni t ion of  these renewabte reaource
lands.  Co-op l l in ing Conpany 's  exper t  in  hydro logy spec i f ica l ly
tes t i f ied  he had not  personal ly  exan ined underground waterg
that f lowed through the miner but had rel ied upon deecr ipt ions
of those waters by unnamed persons of unknown expert ise. Cg-op
Flining Company attenpted to rely upon unsupported opinion
test inony and a contractual  agreenent-  to cont inue to provide
water  to  one water  user  be low the mine as a  subst i tu te  for  the
infornat ion required by UI- IC 784.20. Ttr is at tempt denonstrates
a fai lure to at teurpt to sat isfy the form or t l re substance of
u l fc  784.20.

13.  Co-op Min ing Conpany fa i led to  ident i fy  the
Peraona or  organ izat ions that  co l lec ted and ana lyzed data  g iven
in the l l ine Reclanat ion PIan, Ctrapter 6,  Geologyr as required
by UMC 17L.23(c)  and (d) .  Test imony o f  co-op Ft in ing cornpany
s t i l l  f a i l ed  to  i den t i f y  pe rsons  respons ib le  fo r  spec i f i c
Por t ions o f  Chapter  6  ,  on ly  f  i s t ing a l l  peop le  who had par t ic i -
pated in  Prepar ing or  rev iewing any por t ion o f  the Chapter  in  a
s ing le  l i s t .  T t r i s  i s  an  a rea  o f  i nconp le teness  on l y  recen t l y
brought to the at tent ion of  Co-op lv l in ing Conpany but i t  Ls
never the less a  requ i rement  as  to  which the app l ica t ion is
inconplete.

L4.  Co-op Min ing Courpany fa i led to  f i le  a  sat l .e fac-
tory  maP ident i fy ing the s t r ike  and d ip  o f  the coa l  to  be n ined
as reguired by Ultc Zg3 .zs (d )  .  Al  though co-op Ft in ing Conpany
d id  f i l e  a  map  bea r ing  s t r i ke  and  d ip  i n fo rna t i on ,  t he  D iv ig ion

-3 -
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presented tes t inony that  the in fornat ion is  wrong and is  not
presented in  accordance wi th  s tandard pract ices.  Co-op I ' t in ing
-or ,pany d id  not  present  ev idence on th is  issue a l though i  ts
counse l  d id  re fe r  t o  a  te lephone  conve rsa t i on  w i th  the  eng inee r
who prepared the naPo

15.  The Bear  Canyon t " l ine  is  the on ly  cur rent ly  oPer-
a t i ng  m ine  on  i n te r i n  pe rm i t  s ta tus  i n  t he  S ta te  o f  U tah  tha t
has  fa i l ed  to  f i l e  a  comp le te  app l i ca t i on  fo r  a  pe rn i t  under
the permanent  regu la tory  Program.

16.  Co-op F l in ing Company was adv ised that  i ts  app l i -
cat,  ion was inconpf l te in var ious respects by let ter dated l {arch
27,  1984,  to  which r , {as  a t tached a  Determinat ion o f  Conple teness
dated l r larch 30, 1994. Co-op Mining Company was also told that
i ts  app l  ica t ion hras incomplete  by  le t ter  dated l lay  11 ,  1984,
bu t  t f r i t  l e t t e r  i nadve r ten t l y  f a i l ed  to  i den t i f y  ce r ta in  a reas
of  inconple teness.  Such fa i  lu re  does not  excuse e i ther  the
Div is ion br  Co-op Min ing Conpany f rom the s ta tu tory  and regu la-
tory requirements that Co-op Mining Conpany f i le a conplete
appl ica t ion.

L7.  Eaet r  ins tance o f  Co-op Min ing Company 's  fa i lu re
to  conp le te  i ts  app l ica t ion ind icates  an ind i f fe rence on the
part  oi  Co-op Mini"g Conpany to the reguirements of  40-10 of
Itre Utah Code Annotated or the regulations pronulgated there-
under and a lack of  di l igence and good fai th in at tenpt i -ng to
conply with those requirements.  Al though gertain of  lhe
def ic ien" ies  I  s tand ing i lone,  ody appear  re la t ive ly  n inoE r  the
pattern of  conduct of  Co-op l { in{ng Conpany in fai l ing to P.Fo:
v iae requ i red in fornat ion,  taken as a  

-whole ,  
shows a lack  o f

d i f igence and good fa i th .

18. Ttre Divis ion has met the burden of showing that
the appl icat ion is inconplete in the above descr ibed ways .  Tt te
Board t t rere fore  dec l ineJ to  ru le  on the issue o f  whether  the

burden is properly upon the Divis ionr or uPon the respondent to

show that the appl icat ion is complete.

ORDER

IT IS THEREFORE ANUDGED AIID ORDERED THAT;

I  .  Ttre inter im perni  t  to nine at  Bear Canyon, iesued

to Co-op Flining Cou,piny, i" hereby susPended -and its author i-

za t ion to  rn inJ  is  he ieby wi thdr lwn unt i r  the Div is ion has

determined that  the appt idat ion for  a  Permanen!  per -n i t -  i s .  com-

l f" t"  wi thin the r"-r i f r rg of  4O-1O of the Utah Code Annotated
and regu la t ions promulgated thereunder .

2 .  Ttre suspens ion shal l  be l i  f  ted and the author iza-

t ion to  mine re i ,ns ta t ld  a t  the t i .me the Div i .s ion determlnee the

aPPI icat ion i .s conplete and shal l  then be in ef  f  ect  f  or one

-4-
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calendar year unless Co-op Mining Conpany can demonstrate to
the Board before that t ine that there is gbod cause for et tend-
ing  the  i n te r im  pe rm i t .

3 .  The  D iv i s ion  sha l l  r ev iew  a l l  subu r i t t a l s  o f  Co -op
Fr l . ing  Cornpany in  th is  mat ter  d i l igentJ .y  and in  a  reasonable
t ime .

4 .  Th i s  Orde r  sha l l
Flountain Dayl  ight Time, August I  ,

5 .  The Board re ta ins
thi  s Cause .

sh
t h i s  3_ [day  o f  Ju Iy ,  I 9g4 .

STATE OF UTATI
BOARD OF OIL, GAS A}ID IIINIUG

(zst  rs )

become  e f f ec t i ve  6 :0O  0 .D .
1984 .

cont inu ing jur  isd ic t ion over

Dated

-5 -


